
Minister for Public Health and Sport 
Mairi Gougeon MSP 

T: 0300 244 4000 

E: scottish.ministers@gov.scot 



Lewis MacDonald MSP 
Convenor of the Health and Sport Committee 
Scottish Parliament 
Edinburgh 
EH99 1SP 

 22 February 2021 

Dear Lewis, 

The Food and Feed Hygiene and Safety (Miscellaneous and Transitional 

Provisions) (EU Exit) Regulations 2021 

EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 

I am writing in relation to the protocol on obtaining the approval of the Scottish 
Parliament to proposals by the Scottish Ministers to consent to the making of UK 
secondary legislation affecting devolved areas arising from EU Exit. 

That protocol, as agreed between the Scottish Government and then Parliament, 
accompanied the letter from the Cabinet Secretary for Government Business and 
Constitutional Relations, Michael Russell MSP, to the Conveners of the Finance & 
Constitution and Delegated Powers and Law Reform Committees on 4 November 
2020 and replaced the previous protocol that was put in place in 2018. 

I attach a Type 1 notification which sets out the details of the SI which the UK 
Government propose to make on 22 March 2021 and the reasons why I am content 
that Scottish devolved matters are to be included in this SI. Please note, we are yet 
to have sight of the final draft SI and it is not available in the public domain at this 
stage. 

The purpose of the SI is to amend retained EU law in respect of the authorisation 
provisions for GM food and feed and feed additives, to clarify that Ministerial 
authorisation decisions are prescribed in the form of legislation. It also addresses the 
need to amend the retained general food law legislation to ensure Ministers can 
suspend the placing on the market of and/or laying down special conditions for food 
and feed from a third country coming into Great Britain directly and via Northern 
Ireland, when taking emergency measures and applying the food and feed safety 
exclusion provided in the UK Internal Market Act 2020. 



The Food Standards Agency is the lead UK department for this draft affirmative SI 
which is due to be laid for sifting in the UK Parliament on 22 March 2021. Whilst the 
Committee has 28 days to consider this notification, it would be helpful if a decision 
could be given in advance of the proposed laying date. However, the proposals 
remain under review and I will, in accordance with the protocol, advise you when the 
final SI is laid and advise you as to whether this is in keeping with the terms of this 
notification. 

I am copying this letter to the Convener of the Delegated Powers and Law Reform 
Committee. 

I look forward to hearing from you at your earliest convenience. 

MAIRI GOUGEON 



NOTIFICATION TO THE SCOTTISH PARLIAMENT 

The Food and Feed Hygiene and Safety (Miscellaneous and Transitional 

Provisions) (EU Exit) Regulations 2021 

 

Is the notification Type 1 or Type 2  

1. This Type 1 notification concerns provisions made in respect of Great Britain 

(GB) to amend retained direct EU law in the area of Food and Feed safety and 

authorisation provisions for GM food, feed and feed additives. 

Overview of SI  

2. Previous amendments made under a UKSI, the Food and Feed Safety and 
Hygiene (Miscellaneous Amendment etc.) (EU Exit) Regulations 2020 (the 
Regulations) included amendments to what has become, retained direct EU law 
relating to several areas of food hygiene and safety requirements. This included 
provisions to ensure that GM food, feed and feed additives authorised in the EU 
before the end of the Implementation Period (IP) would be authorised, and 
available for use, in the UK after IP completion day.  
 
3. A recent review of the Regulations and retained EU law identified that, unlike 
other regulated products, retained EU legislation governing the use of GM food, 
feed and feed additives lacks sufficient clarity and does not expressly state that 
authorisation decisions will be given effect in legislation. This SI makes clear that 
authorisations are to be made by statutory instrument which has undergone the 
appropriate Parliamentary scrutiny.   

4. Consequently, this proposed SI makes the further amendment needed to clarify 
that Ministers have the authority to prescribe their decisions through legislation.   
 
5. In respect of general food law, the provisions of the retained EU legislation 

enables Ministers to take emergency action to stop food and feed from being 

placed on the market in GB where this may present a serious risk to human health. 

The UK Internal Market Act 2020 enables legislation to be excluded from the 

mutual recognition market access principle if it is needed to address a serious risk 

to human health. 

6. Unlike the entry of all other food and feed products into GB, Ministers may be 

unable to rely on Article 53 of Regulation (EC) No. 178/2002 to prevent third 

country goods from entering GB if they are consigned via Northern Ireland (NI). 

This deficiency in the legislation has only become better understood more recently 

through the ongoing work to understand the interactions between the UK Internal 

Market Act, retained emergency powers and the implementation of the second 

phase of unfettered market access. Retained emergency powers were made 

operable in GB legislation before the UK Internal Market Act was in force. 



7. This proposed SI makes the amendment needed to clarify the emergency 

powers to ensure that if Ministers in GB need to trigger the food safety exclusion 

this can include all third country products entering GB directly and via NI.  

8. The SI also makes amendments to labelling enforcement legislation for England 

only. However equivalent legislation has already been made in Scotland.  

 
Details of the provisions that Scottish Ministers are being asked to consent 
to.  
 
9. This SI makes amendments to the follow retained direct EU Legislation : 
 
Regulation (EC) No.1829/2003 of the European Parliament and of the Council on 
genetically modified food and feed ;  
 
Regulation (EC) No. 1831/2003 of the European Parliament and of the Council on 
additives for use in animal nutrition and ;  
 
Article 53(1) of Regulation (EC) No. 178/2002 of the European Parliament and of 
the Council laying down the general principles and requirements of food law, 
establishing the European Food Safety Authority and laying down procedures in 
matters of food safety. 
 
Summary of the proposals  
 
10. There are two changes as follows:  
 
• an amendment of retained Regulation (EC) No. 1829/2003 and 1831/2003 in 

respect of the authorisation provisions for GM food, feed and feed additives, so 
decisions made by Ministers can be enacted through legislation making these 
consistent with other retained EU food law; and 

 
• an amendment of retained general food law, Article 53(1) of Regulation (EC) 

No. 178/2002, to ensure emergency measures can be applied to third country 
goods coming from Northern Ireland to GB in the event that a serious risk to 
human health is identified. 

 
 
Does the SI relate to a common framework or other scheme? 
 
11. These policy areas are included in the common framework relating to food and 

feed safety and hygiene. In line with the framework, officials from the Food 

Standards Agency and Food Standards Scotland have discussed the proposed 

amendments and agreed the approach to seek consent from Ministers as 

appropriate 

 

 



Summary of stakeholder engagement/consultation 

12. No consultation has taken place on the proposed amendments as no impact on 
stakeholders is foreseen.

 A note of other impact assessments, (if available) 

13. N/A

Summary of reasons for Scottish Ministers’ proposing to consent to UK 

Ministers legislation  

14. This proposed SI makes the necessary amendment of authorisation provisions 
for GM food, feed and feed additives, to clarify that Ministerial authorisation 
decisions are prescribed in the form of legislation. It also addresses the need to 
amend the retained general food law provisions to ensure Ministers can suspend the 
placing on the market of and/or laying down of special conditions for food or feed 
from a third country coming to GB directly or via NI, when taking emergency 
measures. This is allowed for by the food and feed safety exclusion provided in the 
UK Internal Market Act 2020.

Intended laying date (if known) of instruments likely to arise 

15. The SI is due to be laid for sifting under the draft affirmative procedure in the 
Westminster Parliament on 22 March 2021.

If the Scottish Parliament does not have 28 days to scrutinise Scottish 

Minister’s proposal to consent, why not? 

16. N/A

Information about any time dependency associated with the proposal 

17. The SI is being introduced with the aim of laying ahead of the election periods 
applicable in Scotland and Wales.

Are there any broader governance issues in relation to this proposal, and how 

will these be regulated and monitored post-withdrawal?  

18. Work across the four nations will continue in order to further understand the 
issues presented by the UK Internal Market Act, and the implementation of 
unfettered market access.

Any significant financial implications? 

19. N/A



Title of Instrument  

The Food and Feed Hygiene and Safety (Miscellaneous and Transitional Provisions) (EU Exit) Regulations 2021 

Proposed laying date at Westminster 

22 March 2021 

Date by which Committee has been asked to respond. 

Whilst the Committee has 28 days to consider this notification, it would be helpful if a decision could be given 

in advance of the proposed laying date.  

Power(s) under which SI is to be made 

The amendments relating to regulated product authorisations and Article 53 of Regulation (EC) 178/2002 are 
proposed to be made pursuant to sections 8 and/or section 8C of EUWA. However the proposals remain under 
consideration and are subject to change. FSS will provide an update in the event of any changes. 

Categorisation under SI Protocol 

Type 1 

Purpose   
To make the necessary amendment of the authorisation provisions for GM food and feed and feed additives, to 
clarify that Ministerial authorisation decisions are prescribed in the form of legislation.  
To address the need to amend general food law to ensure Ministers can capture third country goods coming to 
GB via NI, when taking emergency measures.  

Other information 

SG Policy contact:  

Lynn Robertson, Food Standards Scotland

SI NOTIFICATION: SUMMARY 

mailto:Lynn.Robertson@fss.scot
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